In England and Wales (in 2008) and Northern Ireland (in 2004) legislation has been enacted to render it a criminal offence to incite hatred based on sexual orientation. This paper examines the relevant pieces of legislation and considers whether they can be kept sufficiently narrow in operation to protect one's freedom of expression. The paper also addresses criticism of such legislation, notably by Eric Heinze, based on arguments on equal protection and cause and effect. It concludes that in the British context, narrowly drafted legislation may have a useful, if marginal, impact and will not necessarily lead to the immense restrictions on freedom of expression that Heinze fears. Nor, however, will the legislation be likely to achieve radical social change while other powerful sources of discriminatory discourse remain uncontrolled.
Introduction
Less than half a century ago, consensual sex in private between adult males was a crime in the United Kingdom. If we read now the parliamentary records from that time, it is striking how supporters of reform sounded like today's persecutors. In the first of several debates on the famous Wolfenden Report, 1 the mover, Kenneth Robinson, Member of Parliament, remarked:
I have no wish to suggest that I regard homosexuality as a desirable way of life. It is in my view undesirable for reasons which I will tell the House. It is undesirable because it leads so often to unhappiness, to loneliness and to frustration, because it entails in many cases heavy burdens of guilt and shame on those affected by it and because it seldom provides a basis for a stable emotional relationship. It may also possibly be undesirable on moral grounds because it is a sin, but these are matters on which I am not competent to pass judgment. Surely all this suggests that these unfortunate people deserve our compassion rather than our contempt… 2 Another supporter, Antony Greenwood, Member of Parliament, noted: Tonight, we have had various estimates of the number of homosexuals in the country. Obviously, it is difficult for any of us to be positive about it. The lowest estimate which I have been able to find is 500,000, approximately the population of the City of Leeds. The highest estimate I have found is that they are nearly as numerous as the population of Wales. 3 In 1960 -even with the growing support of broadsheet editors and moderate clergymen -it was a brave decision to speak in favour of the motion. Today, it is opponents of equality who regard themselves the brave ones to speak out. The arguments they use, from accusations of paedophilic tendencies 4 to the description of same-sex sexual orientation as a sin and an abomination, 5 were however used almost fifty years ago. The difference now is that a bundle of sexual minority rights has been achieved. British society has changed so spectacularly that, in 2008, Stonewall and other campaigners successfully persuaded Parliament to make it a crime in England and Wales to incite hatred against any person based on his or her actual or perceived sexual orientation.
In this paper I examine this new law and its Northern Irish counterpart enacted in 2004 and ask whether this is the right direction for us to take. In particular, I consider the cogent arguments of Eric Heinze against sexual orientation-based hate speech bans. I conclude, with some reservations, that the legislation was the correct course to take.
Prior developments
There has been a whirlwind of decriminalisation and equality legislation in the UK in the last decade pertaining to sexual minorities. The ages of consent for different-sex and male/male sexual conduct are now finally equal; 6 criminal laws governing sexual behaviour in England and Wales no longer distinguish between different-sex and male/male participants; 7 civil partnership, albeit not marriage, 8 has been enabled; 9 adoption by same-sex couples has been made possible; 10 and a person may seek redress if he or she suffers sexual orientation-based discrimination in some areas of employment and provision of goods and services. 11 Once, consensual male/male sexual activity was a criminal matter; now the battle against homophobic crime is an official priority for the UK police forces. 12 Offences found to have a homophobic element are more severely punished. 13 These are only some of the more important developments. Policy too is changing, gradually taking account of the rights even of sexual minority children:
if nothing else, surely realising that he ought to have been using the word we instead of always just that same cross, worn-out I in his angry mutterings would have helped… He cannot account for himself; he cannot describe what he sees. This was how Parliament had intended the legislation to be used -for the most brazen activities. 28 Indeed, as the first version of the offence required proof of specific intent, it was often difficult to secure a conviction.
Part 3 of the 1987 Northern Irish Order was drafted much like the English Part 3A. It covers the same basic offences in similar wording, but it also goes much further. First, it does not necessarily require specific intent: it extends to acts that are likely to stir up hatred; 'likely', in this area of law, is to be objectively assessed in the light of all the circumstances. 29 Second, it also covers acts that 'arouse fear'. Third, it extends not just to threatening words or behaviour, but also to those which are abusive or insulting.
The aim of these sorts of legislation is to fill a perceived gap in the law. In most circumstances, those who stir up hatred are likely to commit an offence, such as when they abuse an identifiable individual, or when they incite others to commit a criminal act. Inciting others to hatred alone, however, (rather than inciting them to commit an offence) is usually not unlawful except where it has been specifically provided for by statute. When the Bill that contained the amended Part 3A was introduced to Parliament, Ben Summerskill of Stonewall, a non-governmental organisation for sexual minority causes in the UK, produced evidence to the House of Commons Bill Committee that cited popular reggae lyrics that exhorted listeners to kill gay men and lesbians (these could however, depending on context, amount to incitement to violence or to murder, which would be an offence). He also produced evidence of British National Party leaflets that explicitly linked paedophilic murders and homosexuality. When asked whether there was anything to suggest that such material had led to an increase in violence, he drew attention to the possibility of a link by citing Crown Office statistics showing a 167 per cent rise over the two preceding years in convictions for crimes aggravated on grounds of sexual orientation. 30 Such links do not prove causation but they appear to have been sufficient for the Bill to succeed.
Neither statute provides a detailed explanation of what 'hatred' or 'incitement' is to mean (other than a list of the groups to which they are to apply), nor does the Northern Irish Part 3 define 'arousing fear', 'abuse', or 'insult'. It is likely that such words will be seen as 'ordinary' words and therefore a matter for the court of first instance. 31 Prior case law may be relevant, although in the case of the English Part 3A, the fact that it is a separate Part to the Public Order Act, rather than a simple amendment of the existing law on racial hatred, makes previous decisions less persuasive than they would otherwise have been.
The English Part 3A does, however, contain a saving 32 on freedom of expression (section 29JA), which states:
In this Part, for the avoidance of doubt, the discussion or criticism of sexual conduct or practices or the urging of persons to refrain from or modify such conduct or practices shall not be taken of itself to be threatening or intended to stir up hatred.
This section was neither originally included in the provisions proposed by the government nor thought necessary by the Parliamentary Joint Committee on Human Rights. 33 It was inserted by the House of Lords at the eleventh hour. They had done the same thing two years before when they forced through an amendment to religious hatred provisions to include a similar provision. 34 The sexual orientation hatred provision is less emphatic than its religious hatred counterpart, which provides that '[n]othing in this Part shall be read or given effect in a way which prohibits or restricts discussion, criticism or expressions of antipathy, dislike, ridicule, insult or abuse of particular religions [etc.]'. 35 The concern among Members of Parliament and the media about the religious hatred provisions was that they would discourage robust criticism and comic mockery of religious practices. The comedian Rowan Atkinson was given a great deal of media attention for his campaign over several years about the chilling potential of such legislation. 36 Less media time was given to concerns about the sexual orientation hatred provisions -and the main thrust of these was simply that the provisions would discourage criticism by those with religious beliefs. Presumably, those moving the amendment creating the second saving did not therefore regard it necessary to emphasise the continuing right of comedians to mock gay men and lesbians.
However, the express protection was not strictly necessary. This is because freedom of expression is already implicit as an aid to interpreting all British legislation. Any British statute must insofar as it is possible to do so be construed in a manner compatible with the Human Rights Act 1998. 37 Courts must take account of the relevant jurisprudence under the European Convention on Human Rights (hereinafter referred to as ECHR or the Convention). 38 The Human Rights Act requires that particular regard be had to the importance of the freedom of expression embodied in Article 10 of the Convention. 39 Section 13 of the Human Rights Act similarly lays emphasis on upholding freedoms of thought, conscience and religion in accordance with Article 9 of the Convention. There are other kinds of protection under the Human Rights Act. Under section 19, Ministers introducing a government Bill to Parliament must make a statement that in their view the Bill is compatible with the Convention rights listed in the Act. 40 All public authorities must also, under section 6, act compatibly with those Convention rights unless primary legislation expressly requires otherwise. This places a duty on the police and prosecution services to take human rights into account when investigating cases and deciding whether to initiate a prosecution.
It was therefore -as a matter of UK statutory interpretation principles -unnecessary to add the saving. Also, superfluous words risk making it harder for judges to interpret the law. 41 There is, however, a reasonable argument that since one saving already exists for the religious hatred provisions, inserting another clarifies the legal position for those who are not familiar with the principles of statutory interpretation. Both may deter overzealous policing. They may also help protect against the effects of malicious or misinformed exaggeration of the extent of the law.
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Consistency and analogical extensions of human rights norms
Campaigners relied on what Heinze calls 'cumulative jurisprudence' to achieve the revision of Part 3A. They argued that it was logical to extend the established categories of the incitement laws (racial and religious) to include hatred on grounds of sexual orientation. Heinze defines cumulative jurisprudence as 'a systematic application of general human rights norms to categories of persons not expressly named or intended in leading human rights instruments'. 43 Here, the argument was that the experience of hate crime and incitement to hatred suffered by sexual minorities was similar to that experienced by ethnic and religious minorities on ethnic and religious grounds. With demonstrated evidence of this hatred towards individuals, and towards sexual minorities as a group, it would be equitable to extend the law on racial and religious hatred to cover sexual minorities.
Stonewall has successfully used this strategy before: indeed it has been their focused approach to campaigning for one incremental advance at a time which has been one of the organisation's most significant tactics in the 21 st century, and which has attracted it considerable respect. The tactic has helped bring about some radical changes in law for sexual minorities in the UK, and it is an approach that, in general, Heinze supports. He has maintained that developments in sexual minorities law have been justified on a 'Principle of Extant Rights': they are necessary extensions of existing norms, because the differences between the existing norms and the proposed new one cannot be distinguished in any ethically relevant way (in the context of the surrounding norms of that particular society or international social order) in the light of the task the rights instrument is being asked to perform.
Obviously, this argument from indistinguishability is contextual and relative. There are legal orders in which societal norms (such as a constitution based on a moral principle of the inseparability of law and a governing state religion) could cast sexual orientation as a legally relevant ground justifying extensive discrimination. The human rights instruments Heinze considers here, however, have developed in a historical context in which religionthe only powerful current ethical framework in Western states which holds sexual orientation to be a relevant factor by which to make fundamental judgments about the worth of individuals -has been increasingly irrelevant as a ground on which to interpret the key norms of those instruments. (Individual states may, however, uphold religious norms within the discretion permitted within their margins of appreciation). 44 To maintain a legal distinction that includes some victim groups but not others whose plight is ethically similar would therefore render the existing law capricious.
Heinze argues, however, that sexual orientation-based hate speech bans should be regarded differently. In his view, it is not appropriate to extend the law by deriving legitimacy in this way. The reason behind this is the consequences of providing fully equal protection.
Heinze takes the radical view that hate speech bans are inconsistent because they are seriously incomplete. His argument here is not that extending the law to sexual minorities would logically be a step too far. Rather, it is that it would not be enough. Whenever a group is systematically disadvantaged by discrimination it is entitled to the assistance of the law. Why draw the line at sexual minorities when there is such widespread verbal abuse directed at elderly and disabled persons? Better, he argues, that there be no hate speech bans, which are a threat to freedom of expression than that the legitimacy of human rights law be undermined by fragmentary developments.
During the parliamentary debate on amending the English Part 3A, Heinze's views were echoed by Gareth Crossman, the policy director of Liberty (the most prominent human rights campaigning body in the UK). Crossman argued that there was 'no logical reason' for creating an incitement law protecting on some grounds but not on the grounds of sex or disability. He suggested that new offences in this area seemed to develop in response to 'those who lobby most effectively to introduce that offence', adding that:
If we are determining that some areas are suitable for that to be an offence, then unless you can show a logical reason why you should not extend it to any other area where somebody could be discriminated against, then it has to be piecemeal and slapdash. Let me make this absolutely clear. I am not sayingplease let me make this absolutely clear -and nor is Liberty saying, 'Do away with all incitement to hate law. Do away with all speech offences.' What we are saying is that the way that the law is developing at the moment is undesirable. 45 Equally, however, Crossman expressed concern about the proportionality of creating a generic offence of incitement to hatred.
Certainly, it is a fundamental value of human rights law that everyone is entitled to equal protection under the law. Indeed, this is the heart of Protocol 12 to the ECHR, which requires that all rights 'set forth by law' be secured without discrimination. They must be made available to everyone without discriminating between persons unless there is reasonable and objective justification for doing so. The official Explanatory Report for the Protocol observes that Article 1 (the general prohibition of discrimination principle)
is not intended to impose a general positive obligation on the Parties to take measures to prevent or remedy all instances of discrimination in relations between private persons. … On the other hand, it cannot be totally excluded that the duty to 'secure' under the first paragraph of Article 1 might entail positive obligations. For example, this question could arise if there is a clear lacuna in domestic law protection from discrimination. … Nonetheless, the extent of any positive obligations flowing from Article 1 is likely to be limited. 46 Thus, if there is differential treatment in the enjoyment of a right already set forth in national law, such as under the protection offered by incitement offences, this might amount to a breach of Protocol 12. The Protocol builds on and extends the limited antidiscrimination principle in Article 14. The UK has not yet ratified it, 47 but its adoption by the Council of Europe buttresses the argument for equality which Heinze makes.
There is an argument against Heinze here, though, which is that it would be justifiable to draw a line where the characteristics of the excluded groups make it in some way too difficult and unwieldy in practice for a revised law to operate successfully (i.e., where there is objective and reasonable justification to differentiate). It has in practice been more difficult to define disability for legal purposes than 'race' or religion or sexual orientation have beenand much harder to work out what would be reasonable accommodation to what can be a genuine and relevant difference. 48 But disability is no more a relevant reason for stirring up hatred than 'race', religion or sexual orientation is. And in any case the ingenuity of modern human rights developments such as fourth generation human rights that create anticipatory duties 49 should allow us to put this objection aside for now and consider Heinze's argument more fully. It forces our attention to the very heart of a niggling uncertainty that I suspect has stirred in the thoughts of any fair-minded jurist who follows the developments in antidiscrimination law.
An ad hoc answer, which would enable imperfect but necessary new laws to be enacted, is that the law has focused on those groups which can be shown to have suffered the deepest systematic discrimination over a long period of time in that state or social order. There is certainly good support for this argument. However, it is clearly not the whole or only explanation. Anti-discrimination law of all kinds has been enacted not only on the grounds of just desserts, but also where elite political opinion has been swung in favour of a group, often because of a calamitous event. In the UK we only need think of the legal changes brought about by the Race Relations (Amendment) Act 2000 after immense publicity given to a critical report that (eventually) followed the murder of young black student Stephen Lawrence. 50 Another precipitating factor is the successful mobilising of lobbying activity by effective campaign groups. Therefore, although it may in fact have been the most deserving social groups who have benefited from these events and activities, it is not necessarily so. Indeed, the persistence of disadvantage on the grounds of social class in the UK, most convincingly demonstrated by researchers such as Goldthorpe, 51 makes it clear that there remain large groups of deserving individuals who are silently excluded from the full benefits of current antidiscrimination law.
Furthermore, the law need not protect only the most needy. It could protect all who suffer significant disadvantage to the extent that this could legitimately be described as systematic, or, if not systematic, at least significant in the likely life course of an individual. It might well be that there is a line that should be drawn where the benefit to society is overall reduced by the enactment of new law, because of the further complexity added to the legal regime when weighed against a sufficiently slight benefit to a group. But the position of that line needs to be identified by rigorous research, not implicitly assumed as at present. Heinze's argument is open to criticism, but we have yet to muster sufficient evidence to decide whether it is wrong, so debate should be had on whether British laws deal with the appropriate range of concerns.
Implications for freedom of expression
Heinze develops this point to strengthen his case against hate speech bans. He maintains that although this legal development by analogical extension is ethically justified in other areas of law, it is inappropriate in the case of hate speech bans.
Having argued that protection should extend further, he then invites us to consider the effect on other rights if broader hate speech bans were enacted. If we were fairly to acknowledge the harm caused by hate speech, Heinze insists, we would admit that the damage caused by words such as 'moron' used against those with learning difficulties or 'old bag' used against an elderly woman could cause the same level of harm as does the word 'nigger' used against someone of African or Caribbean origin or 'queer' used against a gay man. In his view, the amount of censorship that would be required for such broad bans is immense, so immense that he does not need to lay out for us what the deleterious effects would be; they are obvious.
Although Heinze's arguments at first glance might seem risible, there is no good reason for that gut reaction. Why should the fierce, contemptuous or mocking use of a derogatory label against a member of a highly vulnerable group not amount to a potentially serious harm? Can we really say with confidence that a political figure, say, publicly describing a person with minor learning difficulties as a moron cannot cause distress, hurt or fear among those with similar disabilities? Can we argue with any certainty that this cannot shore up a form of discourse which constructs such individuals as objects of contempt or dislike?
That Heinze fully recognises this harm is one of the strongest reasons to think very seriously before disagreeing with his decision to oppose hate speech bans. An important question that Heinze does not fully address, however, is whether there is a difference, if not in character, in degree. Equal protection does not require identical treatment if the circumstances are relevantly different. The current UK incitement laws have been enacted where there is some evidence of a history or culture of stirring up hatred against those particular groups. Is there evidence of a comparable culture of stirring up hatred against elderly individuals or those with learning difficulties in the UK?
Referring to a particularly brutal attack on an openly gay man, Heinze observes:
[It cannot be] be argued that Blacks, Jews or sexual minorities have more burdened histories. Nazism showed how physically or mentally disabled persons, along with all the propaganda-hate speech-concerning their threats to Aryan purity and perfection, led them to extermination on the grounds of their putative sub-humanity. Might Chenu's attackers not just as eagerly have assaulted someone mentally or physically disabled, or someone elderly or obese? Can anyone argue that such an attack would not have been motivated by a cultural arsenal stockpiled with age-old barbs of 'idiot', 'spas', 'old bag' and 'fat slob'? It would require a leap of sociological imagination to argue that such an assault would be ignited by a consciousness promoted by hate speech when racially motivated, but not when motivated by stereotypes of mental or physical conditions.
It is a powerful point and this problem should be raised as a human rights argument much more often than it has been. Nevertheless, it needs qualification. Stereotyping language takes on a particular virulence in certain contexts. Words such as 'nigger' and 'dirty Jew' have become especially derogatory in Western states because of the particular history associated with, for instance, slavery and the Holocaust (and its predecessors such as the Russian pogroms), and because of the continuing evidence of hatred against those groups. Words such as 'Paki', for instance, clearly fall into the same category of disparaging labelling, but are not -yet -always regarded as equally toxic. 53 It may well be that the rising level of vilification directed at Muslims may lead to that changing.
When the Bill containing the amended Part 3A for England and Wales was introduced to Parliament, the government justified it by reference to vile examples of bigotry and violence, as noted above. Likewise, the official Explanatory Notes on the amending legislation for Part 3 for Northern Ireland specifically stated that there had been 'increases in recorded incidents involving victims defined by their sexual orientation'. 54 Homophobic aggression remains a serious problem. According to recent research carried out for Stonewall, one in five gay men and lesbians in Britain stated that they had experienced a homophobic hate crime or incident in the preceding three years. 55 This is despite the fact that of those polled:
A third of lesbian and gay people alter their behaviour so they are not perceived as being gay specifically to prevent being a victim of crime. This includes not showing affection for their partners in public, dressing differently and avoiding areas where they could be identified as lesbian or gay. 56 Stonewall rather naughtily called this study the 'Gay British Crime Survey', though it is nothing of the sort. The costly British Crime Survey was close to a miniature census of around 51,000 people, 57 carefully targeting a representative sample of the population in their homes, whereas Stonewall paid for a YouGov survey of 1,721 people in which self-selected participants answered questions online. However, the British Crime Survey cost millions, and given that it posed no questions covering this sort of hate crime, Stonewall's only option was to pay what it could afford (with some Home Office support) to get somewhat nearer the precious statistics needed to convince government policy-makers. There is however strong supporting evidence in Northern Ireland, where state-funded research found a high and rising level of homophobic crime in some parts of the country. It concluded that '[s]tudies conducted in Northern Ireland have consistently recorded high levels of homophobic attacks, both verbal and physical.' 58 While Heinze rightly cites the history of Nazi persecution of persons with mental disabilities, he has not shown why words such as 'idiot' and 'moron' carry a connotation quite as sinister as 'nigger' and 'Jew' do when used in societies that participated in the slave trade and have been profoundly affected by the mass murder and expulsion of Jews across the world. Nor has he provided evidence of current persecution equal to that suffered by sexual minorities in the UK. Likewise, although there has long been evidence for example of severe domestic abuse carried out against elderly individuals, 59 there is less evidence of persecution of them as a group. Here, the difference is a question not of character, but of degree. We can relevantly distinguish.
Certainly, it was concluded that the problem of hatred on grounds of disability was sufficiently serious to justify creating a corresponding hate speech ban in Northern Ireland. This seems to have been based, however, on research on persons with learning difficulties carried out in England in 1999 by Mencap, a mental health charity. As a result of this research, and because disability has now been included as a specific statutory ground for sentencing enhancement in English law, 60 Parliament's Northern Ireland Committee report on hate crime had recommended extending the incitement law to include disability. 61 There appears to have been no other published evidence; another report by the same committee the following year noted that '[h]ate incidents and crimes against the disabled in Northern Ireland are the least well documented by the police and no statistics are available.' 62 This is not to say, of course, that disability-based hate crimes are not a real problem, either in Northern Ireland or in England and Wales. Convictions for offences found to be aggravated on the grounds of disability are now monitored, and in 2008 the magazine Disability Now featured a list of horrific examples. 63 However, evidence of widespread hate crimes against persons with disabilities is not the same as evidence of widespread incitement to hatred against persons with disabilities. The case remains to be made for a change in the English Part 3A to encompass disability. Nevertheless, it may well be that such a case can and soon will be made, and thus Heinze's argument must be taken seriously.
Cause and effect
Heinze has put forward another compelling argument against hate speech bans. He argues that although there are correlations between hate speech and hate crime, there is no evidence that the speech causes the crime. Without this evidence, hate speech that is less direct than 'fighting words' 64 should not be made subject to the criminal law. The distinction he makes is not based on any facile assumption that hate speech is harmless; he is astutely aware of the ways in which social understandings help construct and reproduce social roles. He is also quick to acknowledge that the speaking of words is an act with consequences, so that (to cite one of his examples) a person is not born a 'nigger', but is made one.
We should not forget that provocative words can have quite tangible results. Every nation has its history of incendiary demagogues who have not specifically advocated violence, but who have roused their audiences to a level of prejudice which has later spilled over into violence. One of the most frustrating and upsetting aspects of researching legal writing on hate speech is having to endure the mealy-mouthed or ignorant, or both, views of commentators who minimise the sting of hate speech whilst claiming that protection should not be available because victim groups are over-sensitive and too easily offended. It has been seriously unhelpful for legal debate that there are two common connotations of offensiveness in this context. One is displeasure -insulted sensibilities --and the other is harm, likely to cause hurt or fear among vulnerable persons. It may be difficult in legal practice to distinguish the two, but that does not justify ignoring the distinction when discussing why legislation may be needed in the first place. Heinze does not make this mistake; rather he argues only that without sufficient evidence of cause and effect, such speech should not be faced with the full force of the criminal law.
Given however that Heinze accepts that discourse helps to reproduce social roles (it is the labelling that identifies the 'nigger'), it is odd that he steps back from accepting that hate speech can cause hate crime. Perhaps here we could distinguish between a sociological concept of cause in social research and a forensic concept of cause in criminal law. The law in the UK requires evidence of the stirring up to hate, not of the crime that may result, and so causation is not the concern here, which is what worries Heinze. It is extremely difficult to see how one could demonstrate direct causation between, say, the intemperate speeches of a far-right racist politician and an increase in assaults on ethnic minority individuals in his constituency, unless perhaps one of the assailants confessed that they had been motivated to act by the politician's bile. Such examples of course exist, but we are a long way from being able to extrapolate from particular examples to carry out the extraordinarily difficult task of predicting, in all the circumstances, which incidents of hate speech will lead to hate crime. Social sciences can achieve such a thing only in science fiction.
Nevertheless, research on racist discourse clearly shows general patterns. It shows that the impact of repeated discriminatory speech operates in an insidious way, not simply as individual acts of speech affecting relatively immediate audiences. It can take many forms, of which hate discourse is one, and we know that it can succeed. What we do not know to a high standard of reliability is how to predict when and where particular instances of hate speech will result in hate crime. But we do know that when it is successful, hate discourse acts as strategic persuasion, reinforcing and regenerating prejudiced beliefs and unequal treatment, and promoting -or more accurately, undermining -social solidarity by distinguishing outsiders. 65 Where is the cut-off point that would prevent this leading to hate crime? The question then is not whether hate speech can lead, directly or indirectly, to hate crime. History shows that it can. It is whether, given our inability to tell what hate speech will achieve this and when in a particular context it will, we should ban any of it.
The difficulty, then, is that this process of causation is indirect and contingent. It is near-impossible to show that one particular act or individual has caused or even is likely to cause this nebulous damage except in the unusual situation where there is compelling evidence such as perpetrator testimony. At best we can look at the wider discourse and context, then try and disentangle causes from correlations more broadly. 66 The distinction in ECHR jurisprudence between 'concrete expression' 67 and expression that spreads hatred more indirectly has been underdeveloped, legal debate about this problem being thus unhelpfully vague.
The important question, meanwhile, becomes where it is right in criminal law to draw a line. If the only concern was to prevent the reproduction of hate, we could prohibit even the most subtle forms of discriminatory speech, trampling gaily over freedom of expression. At the other end, if we require that a person can only be regarded as criminally responsible if we can prove to the criminal law's standard of proof, that is, beyond reasonable doubt, that their particular speech will cause their particular audience to commit a particular crime, then it is arguable that even fighting words should be excluded from the criminal law. What proof is there that this angry man whipping up this particular angry crowd will beyond reasonable doubt turn them into a mob? His behaviour may be deeply irresponsible, but we do not know enough about his audience to prove that he needs to be silenced. In reality, almost all of us accept that there should be some limitation of personal liberty in the interests of a public order that we can never be sure will result. This is the terrible problem we face, and Heinze's response, though clarifying the terms of the debate, does not solve it.
Legal threshold and protection of freedom of expression
This does not dispose of the discussion in the UK, however. What also needs to be considered is the history of prosecutions under incitement to hatred laws, and what threshold needs to be crossed for this offence. How much threat has it posed to the freedom of expression thus far? What risks lie ahead? Heinze observes:
We can safely assume that the films, newspaper or magazine articles, radio and television shows or websites in which terms like 'idiot' and 'moron' appear-the same media that would no longer use 'nigger' or 'queer' in nonironic or non-critical contexts-are innumerable. Remarkably broad censorship of both the media and everyday speech, backed up by legal penalties, would be required. Hate speech bans can only succeed either through enormous measures of censorship or through discriminatory selection of target categories or individuals.
It may well be that the non-ironic or non-critical 69 use of 'nigger', which is regarded as an extraordinarily inflammatory label, would raise the possibility of prosecution for incitement to racial hatred, but there would need to be evidence that the speaker intended to stir up hatred or that in the particular context the word was likely to stir up hatred. The word alone would not constitute grounds for a civil action or criminal prosecution in the UK, though, if uttered by a public figure, it would likely lead to calls for his resignation or dismissal from his post, 70 and not much more than the use of the word might suffice to provide grounds for a civil action or a prosecution.
The threshold for sexual orientation hatred is higher and it is likely that any future extension of the law to new groups will be similarly restricted. The new English Part 3A applies only to threatening words and behaviour intended to stir up hatred on grounds of sexual orientation. Abuse and insult do not constitute incitement to hatred; it is clear from both the wording of the statute and from parliamentary materials -which are admissible evidence in court -that they are not encompassed in the offence. 71 Even if the English Part 3A were to be extended to include the grounds of disability, it still would not matter that a person expressed hatred in the form of words such as 'idiot' or 'moron' unless there were something more -an intended threat.
I have argued elsewhere that because the near-identical offence of incitement to religious hatred requires proof of both threat and specific intent (to be construed in the light of the freedom of expression provision) it will be almost unenforceable unless the accused confesses. 72 Equally, how easy will it be to prove, in the face of a not guilty plea, that words were not just insulting or abusive, but were actually intended to be threatening and furthermore were intended to stir up others to hatred of gay men and lesbians as a group?
The history of racial hatred provisions in the UK -even when they have not required proof of intent -has been that prosecutions have been few and convictions consequently rare. 73 Similarly-worded legislation in the Republic of Ireland under the Incitement to Hatred Act 1989 (which extends to sexual orientation) appears to have resulted in no convictions on grounds of sexual orientation 74 -and indeed by 2001 there had only been one conviction on any ground. 75 There have also been no prosecutions in Northern Ireland for incitement to hatred on grounds of either sexual orientation or disability -despite the wide wording that includes acts intended or likely to stir up hatred or arouse fear. On the other hand, there is no information to indicate whether this is because of a lack of will to prosecute; because the legislation is hard to enforce; because complaints to the police are not forthcoming; or because prosecutors suspect that juries would tend to acquit. 76 One government report did, however, suggest that the lack of convictions was due to 'problems of definition'. 77 If so, whatever the criminal justice context, it is a poor day for civil liberties and the fundamental value of legal equality if, instead of legislative clarity, we have prosecutorial restraint. As Lord Bingham observed in the House of Lords decision in R. v. K.:
The rule of law is not well served if a crime is defined in terms wide enough to cover conduct which is not regarded as criminal and it is then left to the prosecuting authorities to exercise a blanket discretion not to prosecute to avoid injustice.
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Prosecutions in practice
The law in the UK needs to be understood, then, both in the light of its narrow wording and in the context of prosecutorial practice. Both should worry us. Bailey, Harris, and Jones have argued that one reason for the lack of case law on incitement to racial hatred was that racist literature had been less 'intemperate' than before. 79 Rumney has mounted a particularly spirited and well-researched defence of the legislation in practice. 80 But it is notable that for many years the practice was to prosecute only relatively severe cases of incitement to hatred -and not always some of those. Powerful interests can deter prosecutions. Geoffrey Bindman, one of the most respected human rights barristers and jurists in the UK, wrote recently of a decision to prosecute The Sun newspaper in 1986 for incitement to racial hatred. The decision was revoked after the paper's fearsome lawyer put pressure on the Attorney General behind the scenes. 81 The most relentless assaults on some groups in the UK come from the print media. Research in 2008 on news stories about Muslims demonstrated a pattern of misrepresentation in which two-thirds of the 'news hooks' involved terrorism, religious difference or extremism. 82 The worst offences by the press include publishing inflammatory stories that are nothing more than invention. 83 The United Nations Committee on the Elimination of Racial Discrimination commented in 2003 that the UK Press Complaints Commission needed to be made 'more effective' in dealing with racial discrimination: 84 a view the UK Parliamentary Joint Committee on Human Rights supported. 85 An academic study in 2008 found that the Commission had not upheld a single complaint about discrimination on grounds of race or ethnicity. 86 It is unlikely, then, that the media targets Heinze identifies would be those who would face prosecution in the UK under a law criminalising incitement to hatred against persons with disability. This becomes clear if we look at the more recent prosecutions for incitement to racial hatred for analogous examples (ignoring for the moment the greater breadth of the racial hatred provisions than would be likely in the new legislation). The prosecutions encompassed such activities as preaching sermons that vilify Jews; 87 making speeches to supporters stating that Islam sanctions rape; 88 distributing leaflets alleging that 'Muslims' (which was held to be a codeword for Pakistanis) were 'running amok' and carrying out attacks in parts of Glasgow; 89 and chanting hate-filled language during a demonstration. 90 It is outsiders, albeit not ineffective outsiders, who are being prosecuted for perpetrating the offence.
In bleak contrast, there has been no suggestion of prosecuting the Mail for claiming in 2003 that asylum-seekers infected with HIV were placing public health at risk when the parliamentary report from which this story originated had specifically stated that they were not the source of HIV infection from overseas. Worse still, the original report had expressed the view that it was prejudicial media reports that were in fact creating a situation where politicians felt obliged to isolate asylum-seekers, so that an asylum-seeker who did become infected would be less likely to get necessary medical care.
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Nor would even a mild reprimand from the Press Complaints Commission seem likely to be forthcoming for the likes of the Mail. Chris Frost notes that in 2000 the Commission failed to find The Sun's bileful language -singled out in examples such as 'scrounging Romanian gypsies' and 'our land is being swamped by a flood of fiddlers' -to be either racist or discriminatory. It appears that the Commission defended its decision on the grounds that the 'opinions' were not directed at individuals. 92 Heinze posits two options: either hate speech bans exclude some groups discriminatorily or include all and so unacceptably limit free speech. There is a third option, however, which is that they include as many groups as need protection, but serve a primarily symbolic or expressive function, because they are so difficult to make use of. This is the approach the UK seems to be taking. It is open to criticism -particularly if the religious and sexual orientation provisions turn out to be almost unusable -but it does not suggest a high risk of an immense increase in censorship. It needs to be remembered that states parties to the ECHR are required to uphold not only Articles 9 and 10, but also to meet their Article 17 duty not to permit the deprivation of other Convention rights and freedoms.
Are the UK laws really 'hate speech bans'?
It is worth asking whether the English Part 3A and the Northern Irish Part 3 genuinely amount to 'hate speech bans'. On the face of them, both would, particularly the Northern Irish. In his discussion of hate speech bans, Heinze focuses on two examples in international human rights instruments. Article 20(2) of the International Covenant on Civil and Political Rights requires the prohibition of 'advocacy' of specified grounds of 'hatred' that constitute 'incitement to discrimination, hostility or violence'. Article 4 of the International Convention on the Elimination of All Forms of Racial Discrimination requires states parties to prohibit among other things the 'dissemination of ideas based on racial superiority or hatred' and 'incitement to discrimination'. Article 4 is potentially very broad, but Article 20 (2) is quite specific. The resemblance between these provisions and the language of the UK legislation is obvious.
There would be two difficulties with referring to the English Part 3A as a hate speech ban, however. First, it is not a ban on hate-filled speech as such -rather it is a ban on speech that seeks to incite others to hate. This is a significantly narrower category. It requires proof of specific intent to stir up others, which places a substantial burden on the prosecution. It also requires evidence of threat, not merely abuse or insult. The threat must be intentional, so it is not enough that abusive behaviour might in effect be threatening -the perpetrator must have intended that it be. Taking all these together, we see for instance that merely referring angrily to 'queers' would be far from enough to constitute an offence.
Second, it tends to focus judicial thought on acts affecting a relatively circumscribed audience, whether that be those in the immediate vicinity or those likely to view a recording or broadcast. Its primary task is to maintain public order, not to tackle aggressive bigotry in whatever form it occurs. Whilst it may be that the Northern Irish provisions have been little used as a matter of political caution, the English legislation is very restrictively drafted. The English Part 3A, then, does not ban all immoderate expressions of hate, but it does extend further than the classic prohibition of 'fighting words'. It deals not with inciting violence (which is a separate crime), or with inciting hatred against specific individuals (which is again subject to the ordinary criminal law), but with inciting hate against a group (where actual individuals need not be specified). What restricts it are the principles and rules I have discussed above.
This does not justify any complacency. I have argued that the English Part 3A (the religion and sexual orientation hatred provisions) is so narrow as to be almost unusable. The English racial hatred provisions are significantly broader and have for many years been a better example of legislation that is workable and that has not opened floodgates to prosecutions. It should also now be restrained by the freedom of expression provisions of the Human Rights Act 1998. However, decisions have been reached recently both in incitement to hatred law and in other areas of the criminal law which should cause concern. In Hammond v. DPP, 94 an evangelical Christian preacher was in the habit of setting up in a city centre square a large double-sided sign bearing the words 'Stop Immorality', 'Stop Homosexuality' and 'Stop Lesbianism'. This had previously attracted protest. On the occasion in question, members of the public found it distressing and insulting. A group of protesters assaulted Mr Hammond. Police officers asked him to take down the sign and leave but he refused. They then formed the view that he was provoking violence and arrested him for breach of the peace. He was convicted of an offence under section 5 of the Public Order Act 1986, aggravated on grounds of sexual orientation, for displaying an insulting sign within the hearing or sight of a person likely to be caused harassment, alarm or distress thereby. The appellate court held that it was proportionate to restrict his freedoms of expression and of thought, conscience, and religion because it had been open to the lower court to conclude that Hammond had knowingly gone 'beyond legitimate protest' and was provoking violence and disorder, which interfered with the rights of others, and that he had failed to demonstrate a defence that his behaviour was reasonable. There was therefore a legitimate aim of preventing disorder and thus a pressing social need for the restriction. Further appeal to the European Court of Human Rights was refused.
The court observed that a 'heckler's veto' was not justifiable, but it is hard to see how someone in Hammond's position could otherwise peacefully express his or her views in the face of persistent unrest. Ironically, in the light of the discussion here, it has been claimed that Hammond suffered from Asperger's syndrome. 95 If so, an impaired ability to make fine judgments about social situations would have made it harder for Hammond to identify when his actions had gone beyond legitimate protest.
Another question that remains is who the targets of the English Part 3A are. The offence of incitement to racial hatred, as we have seen, has a wider compass than the other incitement offences. There is no freedom of expression saving in the legislation to confine judicial attention, and it can be applied not just where there is intent to stir up hatred, but where this is merely a likely outcome. It covers not just threats, but also abusive and insulting words. I have mentioned above that it has long been used only for dealing with far-right ringleaders and activists of organisations whose core activities promote racial division, but a recent decision has called this into question. In R. v. Saleem, 96 one of the defendants, Saleem, was convicted of incitement to racial hatred after taking part in a demonstration about the Danish cartoons depicting Mohammed. 97 Saleem had led chants of, inter alia, 'democracy hypocrisy', 'UK you will pay', 'with your blood' and '7/7 on its way'. Similar chants were led against Denmark, Norway and 'Europe'. For this, he was sentenced to four years' imprisonment (reduced to 30 months on appeal).
What is disturbing about this conviction is, first, the presumption that the hatred likely to be stirred up was racial and, second, the context of the offence. Lord Phillips of Worth Matravers, Lord Chief Justice of England and Wales, delivering the judgment on behalf of the Court of Appeal of England and Wales stated:
The offences with which we are concerned involved a one-off demonstration, mounted at short notice without sophisticated planning. It has been urged on behalf of the appellants that re-publication of the cartoons caused worldwide outrage on the part of Muslims. Peaceful and lawful demonstrations in these circumstances would not have been objectionable. But, as Miss Ezekiel for the Crown pointed out, this demonstration was not lawful and was objectionable. It attracted ultimately a band of some 300 demonstrators, most of whom were young men. We have viewed each of the individual videos prepared for the purpose of the separate trials. Most taking part in the demonstration appeared to be joining readily in chanting the slogans that were led over the amplification. Insofar as this crude chanting and the messages on the placards solicited murder, we do not think that this was likely to persuade those who witnessed the demonstration in central London, or who saw the television broadcasts of it, to resort to killing, although one cannot be sure of the effect that it might have on those already inclined to terrorist activity.
We have been more concerned to consider the likelihood that the appellants' conduct might have stirred up those taking part in the demonstration to acts of violence. The police who were monitoring the demonstration would have been obvious targets, as might have been the Danish Embassy. The Common Serjeant recorded that police officers had assessed the mood as excitable and that it appeared to be being whipped up into a frenzy by the speakers. The videos that we have seen did not portray the scene that this had suggested to us. While at times the chanting was loud and enthusiastic, the demeanour of the demonstrators did not appear to be violent or threatening. There was a considerable police presence. The police decided that to intervene might provoke disorder and this evaluation may well have been correct.
Having said this, the demonstration took place only six months after the London bombings of 7 July and, at times, both these, the Madrid bombings and the attack of 9/11 were the subject of approbatory chanting. The exhortations on some of the placards and the subject matter of the chanting were offensive in the extreme. They were a demonstration of and an incitement to racial hatred. This must have been apparent to Saleem and we consider that the Common Serjeant was entitled when sentencing him to proceed on the basis that he intended to produce this result. 98 The court's presumption that the chants led by Saleem had a racial component was not at all apparent from the court's findings. In the context of the direct participation of the UK and the other named states in invading and occupying one or both of two Islamic countries (lest one forget, Afghanistan and Iraq), the chants could be taken as political rather than racial. To say this is not to downplay the odious violent content -particularly given that it took place only months after a bombing in that very city, which killed 52 victims -but rather to question the racial nature of the content. Supporters of the Irish Republican Army, for instance, were not convicted of incitement to racial hatred for similar seditious activities against the UK government, yet they did not always bother to distinguish between 'British' and 'British government'. The convictions depoliticised the actions of the participants.
It is, of course, hardly unusual for governments -and sometimes, courts -to suppress political activity in times of terrorist violence. The measures that were used to silence even the most mannerly dissent at the height of the conflicts in Northern Ireland were breathtaking. The young and those with short memories would do well to read Larry Grant's discussion of the trial of pacifist Pat Arrowsmith for incitement to disaffection after she distributed leaflets in public informing soldiers on how to leave the army. 99 The full text of the leaflet is reproduced in Grant's article and it appears, to modern eyes, almost laughably mild and polite. Denial of the political element of violent activism is not unusual either. What is worrying here is the apparent weakness of the justification offered for Saleem's conviction by the court for that particular offence. We are left with the fear that the breadth of the racial hatred legislation which lacks any need for proof of specific intent resulted in an inappropriate decision. The outcome suggests, as Lord Lester, the architect of the revised English Part 3A recently said, that Parliament 'extended the race hate speech provisions very broadly indeed -perhaps too broadly.' 100 Heinze's fears about the consequences of overly broad legislation, then, can be challenged but in the light of Saleem they are not to be casually dismissed. England, Wales and Northern Ireland may have managed to implement incitement to racial hatred legislation that has been of little threat to freedom of expression for many years. Saleem, however, threatens (from the available evidence) to be the harbinger of a new and repressive direction.
The question of how to protect rights and yet preserve a usable form of legislation is nevertheless no easy one. At the moment Members of Parliament and free speech campaigners may be congratulating each other for preventing the incitement to religious and sexual orientation hatred provisions from being so broad that they might threaten a reasonable degree of the freedom of expression. It would be simple to suggest that the incitement to racial hatred provisions should be revised to achieve the same effect. But the decision may prove less popular if extremist groups contest the English Part 3A and find that they can design a thousand loathsome ways to escape it.
Little may be achieved, too, if a free hand is left to the daily print media. I carried out a newspaper search for reports and commentaries in UK local and national newspapers on the progress of the Bill to revise Part 3A. The great majority took a negative tone towards the Bill in its original format, contrasting it with 'free speech' which was always implicitly assumed to be achieved by minimum interference rather than by regulation. Most gave some space to arguments in favour of the Bill -but usually not before the last paragraph. A few were neutral in tone; these mostly appeared when the Bill was first announced. Only a handful were predominantly positive, two referring to the Bill 'which faces being blocked' and to 'unbridled free speech'. One turned out to be a Mail piece dealing not with the incitement provisions but with separate Scottish proposals -and which had a twist in the tail, claiming that the proposals were causing a 'fierce backlash' among Scottish Muslims. 101 The tone of the reports was not as negative as those which had covered the previous incitement to religious hatred proposals. There was also a great deal less hyperbolic rhetoric claiming that everyday critique and humour would be silenced. The underlying implication remained, however, that a group was receiving undeserved special treatment. This problem of a media meta-discourse that undermines groups through subtler attacks is difficult to tackle. 102 Here there is a surprising but important point to be made about the reporting of prosecutions for incitement to hatred, and it suggests a direction for some interesting research to test it out. It is often argued that such prosecutions give the oxygen of publicity to small, extremist groups. However, the prosecutions are generally reported with considerable distaste for the views of the groups on trial. Far from providing unhealthy publicity, they could be seen as providing some of the few occasions in which the media give significant attention to the deleterious effects of unregulated speech.
Conclusion
It should be apparent that no consensus on hate speech bans is about to be reached, and so I can only conclude with my own observations. I believe that there is room for restricted (but not unenforceable) incitement law where good evidence shows there is a history of hatred against specific minorities for the law to address. As Rumney points out, some extremist groups are secretive and isolationist, uninterested in dialogue. Incitement to hatred laws have been more successful than many assume in limiting the impact of extremist activities in the UK. 103 Another necessary element is more intelligent political strategy. Malik describes the amended English Part 3A as 'a welcome sign of the commitment to take a zero tolerance approach to homophobic hate speech' but also emphasises that non-legal solutions are more important because the most serious source of hate speech is mainstream public discourse. 104 She focuses on abuse of Muslims, but her arguments are applicable more widely. She has also argued that the more useful approach in extremist cases may be informed political engagement with the illiberal groups where the groups are willing to take part, even if in some cases the motives of the groups are at first opportunistic. What must come first, though, is developing more sophisticated principles for debate. 105 I doubt whether any of this is enough without stronger UK enforcement of sanctions against media abuse of freedoms. Though newspapers and broadcasters like to present themselves as champions of the freedom of expression, most belong to private, profit-seeking corporations and all depend to some extent on audience figures. To pretend otherwise is cant, and their claim to a single noble motive should not be unquestioningly indulged. I have dealt here only with the print media, which occupy a shrinking sector of the market, but the bestselling newspapers are still powerful enough to shape public discourse and their excesses need to be controlled.
Finally, we have to consider the contradictory records of successive UK governments themselves. Government policies and communications to the public come with many voices and some have consistently appeased bigoted sentiment. 106 In a briefing to Parliament for an early and failed attempt to create an offence of incitement to religious hatred, Liberty made the following acid observation:
Liberty is aware of the dangerous rise and promotion of anti-Muslim sentiment and hysteria over the last three years in this country. The Government would be wise to look to their own rhetoric and discriminatory and unjust policies before passing further criminal law.
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